v, g % . * .
i " Ve b L] < .
el Y [LLINGES POLLAKTION CONTROL BOARD o 3
. o October 17, ms * ()
., P de W .
nomm.v..nbwm‘m, " T . .. 1
v . ) e v B ‘. ]
. Comphinam. * . ) v e ’ «
- . ol L -5 t ) |
Sy, 8 * A ) PCBoLMS ¢ ' %
w & A 3 (Enforemecm-Noisc) o N ,[
. CITY OPCOLUMBIA, « - ) .
. Y e ) a LWy
. “Regpondeat. - “ v W L .,
* 8 ¥ - & L™ Ly \ [} -

’ \HAW! mmwwmmwm E

THOMAS D mmwmmmmos
+ ' 4 RESPONDENT. . .

é . 3
N OHNMMWDORDBOF“!EMARD (byl Yix .. .
® T Thum-u?mthmmwmumdnud(&-mmm- .
m—wmhﬁybm(wmhc”dw(cuyu
respondent) on May 3. 1994, Ms Hnﬂn-{mm-mdmmpm:mm -
. mmmdu&mmmw» msluss/slmuwn .

o« Mg mmmncnwukmn{m&ﬂ&mmmm i "

*. - inSenom 23 md 24,0f the Act and the Boardys regulaton at 35 ). Adm. Code 900.102,in ,
L the operauan of the Ciry’s mumenance facility located southeast of Ms. Hoftman's propesty a3 .
* 523 Gofthorn Strect. Cotdimbma. Dlwnois (415 JLGS &i23 and 5/24 (1994).) $gveral heanngs s #
N “were beld mtys maner befare Board Offices John Hudspeth on October 25, 1994, -
* ¥ Oceober 31; 1995. December 1], 12 and 21, Q3 The paruies filed bnefs on March 28, . (-
Y * 1996. May\20. 1996 and June 3, 1996. hmmmmnfmw " P
(Y -m#msummmnmwmmﬂm - A
& L]
g .o OmotklLs e i
. . & (Y o . &
. The specilic sections of the Act and the Bbard regutanans on which Ms. Hoffman bases J
: LT complagm are mumuumumzsmmmmumd * 4
s e the Board s reguistions.® 4, NS ' ¥ o
. L L] 8
. % Seamﬁdlhmm '[llrc&nm'mﬁblyrmchnmvmml .
wmﬂmmmmmuﬂxum. uurm\swulgldnum:bcxw ° . 9
. ummvm nﬁe.ucu-n:u&: Akgu-swopmyvnu offends the
% ¢ o m . . o ® By S
P+ . e ‘e ps ¥ L i
3 s T e v, -'- - o - . . o
. . L3 % W
s * o+ @ % ; Ls ® B [y ’ 5 =




.
. *_M-—;unmmmmmdm
'h-tmdhl’lknwﬂ-u'iﬂmlwﬂ:m Y
. 7
* '\ Gecnonl of the Act sttt ~{aho g shall i beyond the boundaries of hs * iy
- property any noise tut unreasonably with the emoymem of life or gnth any lawful
hu-.-aum-y n-nmmmwwmwmmmm »
bcr” L. N - ‘ . ,"
s-}n‘bummusmh:m mwmwmme -..‘—
Vnumm,n-ymp:
‘ . banhrndhmdmmmmwmmmmmhr “
and notse and the reposung &and retention of
. . _dn'alh'qfnuﬂm ¢ (415 ILCS 5725 (1994).) %
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PR Sectiqn 900. 102 of the Board regulations studs that *[o}o person shall cause orallow
the emission of sound beyond the boundancs of his property, as property is defined in Section .
25 of the Axt, 50 23 10 Exse ooise poliution in filinois [Section 900.103 has defined noise:
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i _'- Mm&wﬁumm record a video tape a3 Comp. Ex#38. (Tr. at
- 108.) The heanng @fiper allowed the yided tape 1o be catered inio the recrd for the purpose .

.

" . of the notsc emanying from the tpe are properly tonssdered by the Board in this case™. (Tr. ¢
¢ 3L103.) Themthe beanng officer parsuant 1o coliumuing objections directed Lhe parties to
. argue the issuc before the Board. (Tr. ar 105.) Respondent. in uts bnef, argues that the video

lummﬂu-fwmmdwmmpmnmmm
. sthe recarded levels are accurate and cites ©
. o {August 18, 1988), mmnmmummmnuumw
1990). PCB 89-182. fResp, . at 5¢7.)' Complaymntargues that the tape is not being admitted
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® ¥ 8 2oououed the canse and directed both partics papers by
1954, pursaat w the Board p n:sm.mcmews.m'
and Secpoo 31(b) of the Act u §8

( . D) 'hnﬂwmmumﬂnﬂwlﬁyw $995 complamant filed a e

motion o enforce settiement and & mnmdhmm .

© sentlomient. On May 31, 1995Mu.mnummm e * o
. Board, ogeAugust 24, 1995, densed conmp s motion 1o eaforee and dirccted the particato” |

were beld October 31, 1995,

pioceed
*  December 13, 12 and 2. 1995,
y LT General Background

» . .
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e wwmm-mhwmmmmmmuucmor
v o Cotumbia. (Tr. 227-28 Bricfar 1.y’ Ms. Hoffraan has been at this residence since 1959.
L ® (Traas, wullhlmmmmmmyumuﬁymmmmm
* facality, which 18 the sofiree of the noue in questian, was an open area with some cedar trees,
betrry bushes and other vegetation. (Tr. at 28, Boef st 1) mcnm.mmm.
wa.meh:hu 1967 an the property behmd Ms, Hoffman's property. (Tr. at 29, Brief at 1,
, Comp. Ex.#4)* In 1967, the City buikt » 'arge brick shed on the same picce of property.
®/ . (Tr. 2129, Bnef st |, Resp. Ex.#34 (britk purtion only).)’. During the time period starting'in
1967 until the present thaCuy added 1o the¥.eility including a sait bin and asphalt bin (Comp. ,
Ex #10), aggregaic piles (Comp. Ex.#11 sad 0), earth pile (Comp. Ex.#12 and 15),
"'+ expaonod 10 Yhe twxck shed (Comp. Ex.#2),'Resp. Ex.#34) and various other improvements
- (Comp. Ex.#21). (Tr. at 50-65.) southwesi comner of Ms. Hoffman's house is .
appbximately 191 feet (ft.) frooy the lagge shed made up of the brick shed built in 1967 and
bl . the expagnton. (T9. at 209, Comp. Ex.#39.) The salt and asphalt bins are spproximately 247
* @ from the southwess comer of Ms. Hoffman’s house. (Tr. at 211, Comp. Ex.#39.) Ms.
% Hoffman's bouse 1s focated roughly 26 f. in from the property line. (Tr. at 212, Comp. Ex.#
e 39.) The magntenance facusts sinuated an a trngular picce pf land which abuts
" complynant’s residence 208 others on one siGe, ac:mauymunuhundelndumdong
the final sude. (Resp. 13, Comp Ex.£2.) %

@

’ .mmdthuwwﬂlheulmmdwu'h n *, and the complainant’s post-
= he-nmbnetvulheu(medmn'amin &
'd mw:unusm“ubeﬂamdwu‘Cwm Ev.l.. ) .
*mw-m»wlumw'm . T
* & ‘. N . ' *. .

L [ W ‘

. On Ocaober 25, lm.mmw-murmdcm-cuym L&




L&
. » L4
i .. -

% ¥ Tbecuymnumme[mrtyumbu:vaﬂdmmmmmpedmmvmuumad
and other maintenance tasks around the City. Also the City owns and operates several ,
diffegent machines such as backhoes, domu'dlnuxllmderwh:hmlﬂhurrylnganlm
maintenance functions for the City. (See RePEX 412, 26, 28, 29 and 34.) Finally, there
*are also several other pieces of equipment stored at thie facility such as a street sweeper, a
~Bomag" raller and several trucks used for spreading oil on streets. (See Comp, Ex.#5, 18
and 22, Resp. Ex.#2 and 28) The normal business hours of the facility are §:00 a.m. 1o 4:30
p-m. (Tr. ap725.) However, dus 1o emergencies, such as snow Storms and water main
breaks, the facility husedlnyumemmmuu-Mrpenoddepwdmsnnwhmdt
emergency occurs. (Tr. a1 738.) A
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Although cogplainant\did not specifically argue the factors of Section 33(c) of the:
in its bricf, the Board, fqr eass of the.readers, will summarize complainant’s argument w!

* truck beds dragging on the #sphall, and engine$ roaring. (Brief at 2, Troat 65-66, Comp.
Ex.#3, 4.6, 12, 16 and 22.} Furthermore, Ms. Hoffman tedtificd ¢ mnmnaqmpmnt
referred to as the “Cats”, j by C: i gencrale noise from lbe
Ioading and unloading of ngg‘rpu\ the roaring of the engines, and the backup bell or warning
device. (Brief at 2, Tr. at 51 72-71 lnd 87, and Comp. Ex.#37.) Additionally, Ms.

Hoffman testified that uz lpuucrs agy stters® before it warms up. (Brif ats
o 2. Tr. at 66, Comp. F.(l37‘l9 101 3/94)) Fm.llly Ms “Hoffman testified that ai air horn
oonsmnlllyblnuwmlelbemu jed and that the engine creales a noise while itis ~
beating and cis i rm jon all of which creales noisc. (Brief a1 3, Tr.
msxoo’h Comp. F.ll)'lu i94).) %
s - Nexl camplainant seis ro how the above d:scnbed noise interferes with her
enjoyment of life. (Brief at 3-7.) offman testified that before 1988 the geighborhood

had a quiet and peacefu) reputatio: (B f at 3, Tr. at 116.) 'Ms. Hoffman testified that the
operation of these trucks occur occasicialy after miidnight or early in the morning. (Brief at

o 3, Tr.at50, 69, Comp. Ex.#37.) From 993unul 5 Ms Hommnk:pujaumal °

. describing the ooises and the time of 's exhibit
pumber 37. (Comp. Ex.#3%) On seveul wm |b¢joumal lists lhe disturbances as

+ «happening carly in the moming or late at aiphlt (Reply ap2-3-generally Comp. Ex #37.) The

majority of the entries cqncern noise by engine roaring, backup belis or wamning
devices, and the loading and unloudmgor sggregate. (generally Comp. Ex.#37.) Ms.
4 i L]
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+Hoffman testified that the noise probibited ber from enjoying heg backyard and disturbs ber
slecp.  (Brief at 34, Tr. 116-117.): Complainang asserts result of the nolse fram the
maintenance facility bas been stress, fatigue therlack of sleep, irritability and depression
from having to listen 1o tbe noise. (Brief at 4 Tv. at 119.)
3 - t -
To substantiate the testimony of Ms. Hoffman complainant called Mfs, Schuler, Ms,
Hoffman's daughter. (Brief at 4-5, Tr. at 246.) Mrs. Schuler and ber family lived at Ms.
Hofiman's bouse periodically from 1973 to 1994. (Tr. at 247.) During those periods of time
Mrs. Sclm!u-wh:hmxlyhvud[nughxuumofuzm (Tx. ar 247.) M. Schuler
testified that you could not converse outside when there was ectiviryat the facillty due to the
roar of the engines and 1hat the backup wahing devices were not the only annoyance. (Brief
nt 4, Tr. a1 248-249.) Mrs. Schuler stated that the noise from the site would wake her husband
and occurred during odd hours of the day and not just during normal working hours. (Tr. at
250.) Mrs. Schuler stated that the working hours were not restricted to 8:00 a.m. to 5:00
p.m. during the summer; instead the City emiployees could start at 6:00 a.m. or 7:00 a.m. and
if the weather urned bad it winter, unheumyhoumflhedly (Briefat S, Tr.
250.) Mrs. Schler testified that the poise is “nerve- mn"(w]bcnywmw:kzned
in the middle of the night, it's very bard to go backid sleep”, and that *{t]he roar of the
engine pugs a lot of stress on you, undue stress” which “{ijt prevents you (mm pegforming one
bundred percent™ at work the pext day. (Btef at 5, Tr. 252-254%)
-
-Next complainant presénted the testimony of Mr. Grez Zakof the Ageucy who
*appeared on behalf of complainant 1o further support the contention of a nuisance violation.
(Bricf at 5-9.) Mr. Zak, based on his observations al the site, the prior testimony of
complainant's witnesseg, mmmmmnym:AmmEm‘mrmmx
there were considerable exceedences of the Board’s mumerical lishitations and that there is a
well-founded nuisance complaint regarding Lhe operations at the facility. (Brief at 5, Tr. at
287-288.) Mr. Zak spesifically mentioned the loading and unfoading of aggregaie and the
engine noise of front end loader and the trucks as operatios which may result in a muisance.
(Tr. 8t 287-288.) Next Mr. Zak testified that the noise measurements and the resulis aken by
Ms. Hoffman and the Agency which were entered into the record as complaisant’s exhibit
number two (2) are empirical facts which “gubstantiate and back-up Ms. Hoffman's claims of
nuisance noise”, (Brief at 6, Tr. at'288, ‘Tr. at 290-330.) In response to whether the
measurements were taken in compliance with the regulations, Mr. Zak stated ={iln general it
was”, except that *[t]he one area where it would not necessarily be n strict compliance would
by a situation of having the microphone in the window™. (Brief at 9, Tr. a1 294-295.)
However. Mt, Zak testified further um

°

* Typically the way it's done, atcording 0 measurement mndmis would be 1§
have the microphone located outdoors, at least twenrty-five feet from the
residentia) structure. However, there is some latinude in the way this is dooe.
If corrections are made for a different configuration, in other words, in this case

S r— °
* Enginecring Dynamics jonal (E.D.L) is a incering firm hired by e
City 10 take sound measurcments of, the activities af thg site. “ s

-»




\

7

bere, mum-mm that tspe (sic) of dua gathering  *
should be acoepubie. Ald-c-u:mknvmlymenm.ydwunben

independently gathered dats to our independently umemddu.mdhvmm
oambers ead up bemg virually the same. (Tr. at 294-295, 365-370.)
'-uumm-uuw-uumur.m'-mmu
mainterance faciity is 1 Class *B” emitter and Ms. Hoffman's home is a Clags “A” receiver
under the Standard Land Use Coding Manual (SLUCM) code (Section.601. momg
regulations)” and cites  Mr. Zak's testimony. (Boef at 7, Tr. a2 301-304.)
argucs that the maigtengnce facility is Class “B* land and not Class “C” land “bgcause it does
» DOt use very heavy industrial equipment. such as that found in coal mining or quacrying .
opesations”. (Bricf a1 6, Tr. at 303-305). Fimally in suppost of the claim by complainant that
there are noisc. at mght states that were ot
taken st night, Mr. Zak sesnficd that regardicss of whether the measurements were taken with
the sun up o down, as long &3 the same equipmmens is being used, we are going 10 sce the same
measupement”. (Bricf a1 6, Tr. a 310-311.) N
1

. .

o explainipg the results of the measurements and complainant’s exhibit 41, Mr. Zak
stated that the amount of sound reduction needed mn order to bring the facility into compliance
with the oumerical limits, would be two decibels at 500 bertz. 13 decibels at 1,000 bertz. 18
Gecibels a 2,000 berez, and six decibels at 4,000 herrz. (Tr. a1 301.) M. Zak testified that
excendences at the 63 herz octave band “would rypically represent exhzust noise from internal
combustion eagines™; the levels at 500 hertz “could be a mumber of sources there, perhaps 3 o
combination of truck noise. end loader nome”; the levels at 1,000 bertz and 2,000 bertz
“would 10 all likelibood be the backup beeper from any equipment so equipped in the yard™;

©  the level 014,000 hertz “would be. again, just noise emissons from the equipment i genenal,
and would be rather hard to charactenze it coming from 3 specific source af this point, as was
uzundsmmnsmm (Brief at 7, Tr. at 324-326. Comp. Ex # 42.) Mr. Zak
Wmm‘llhsllnkmmllnmmuﬂymm(hmﬂ
4,000 herz} came from™ and that “Mr. Tolan will be abie to give you mare information on
the probable cause of those levels.” (Tr. at 325.)

. [ -

Conterning the backup warning devices and the possible exemption under Section

910.107(b), which states *Sections 901. 102 through 901.106 inclusive shall not apply to sound ’

mmmmmm safety valves”, states
that Mr. hkmmdmdnnuumuwavmmh:mﬁedthlmwmmm
apply 10 true CMCIRENCY WarmIng. devices, such 3 fire sirens localed at the stanon, no? thase on
the w.hl:lesmlhucll:.' (Bnef a1 7, Tr. 332-337.) Complainant's states “that Mr. Zak and
the Hlwnots E.P.A. have taken the position that the exemption docs not applysto back-up alarms
as they ake not true emergency warmiog devices®. (Brief a1 7, Tr. 334). Ccmplamngua
umm:'[bllck-upahrnumnnfaymuwpwdmmzmﬂucncy device™
and “(t}bus, the exemption s 0ol applicable 1o this case bgcause backup alarms do oot fall

within the scope of the provision™. (Bnefat7.) » ] ®

. . .
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w  Complainant asserts that although respondent “rambles on‘ibout the social and
economic necessity ufme mumenn:e fm®iry™, it “overiooks the simple fact that the services
the will continue 10 be provided regardless of where
the puintenance facility is Ioam' (Reply at ES ) Complainant argues ¢ that the social and
econdmic value will neither change nor be nﬁeclad because the facility Will mmln ncar or in

* the City, (Replyat?7.) s

Cmnplmmmdmthmﬁmmef\cuuy Ksuhh:\'mned mrmpnib!cw(m
e surrounding area, (Brief 4t 10.) C i 's brief -
facility is definitely not compatible with Ih: surrounding area beunse u l: situated in .
residential area with houses around it”. , Tr. apd4.) Addi

cites:to the testimony of Mr, John Couu a former mayor of the City, who lmuﬁed that, inhis o

opinion, the present location of the maintenance facility was inappropriate for the maintenande

facility and that there is a fair amount of qural undeveloped property near the City limits which \

would be sppropriate for the mainienance facility. (Brief at 10, Tr. at 216-218.) §
Furthermaore, complainant argues the fact um lhemmmmme facility was zoned Tesidential

until 1989 and ghe City rezoned from reside and the scope of \

the definition of 10 include murdcy bmldwu:permmmﬂe demonstrates ‘

that the site is not suitable. (Brief 10-11.) Complainant states that the City’s Planning ~ -

CommmmlnmhMo[Appnkmdcmedlh:Cuysmmwmm: |

facility from residential to the City changed the zoning. *»

(Brief at 11.) Complainant glso maintains that the City has twice considered moving the

maintenance facility; once for conwucuon of a road, and in 1994 because it had grown so fast

during the three years that the City Supmmadcm did not believe expanding the amount of

equipment at the facility was wise due to the residential area. (Brief st 11.) Finally, L - ;

complainant asserts that =[t|he City has conceded that the present site of he maintenance 2 4

* facility is insufficient and it has recently been looking at alternative sites (o relocate the *

maintendhce facility™. (Brief at 11.).
- P2 Lee £ : 2 b
“In addition 10 louuon arguments, complainant slso ntgucs !hal the maintenafice facility
has had a negative effect on the assessed value of her home as further proof of the¥nsuitability
R the lur.lunh for the maintenance facility, @Bricl at9.) Complainant asserts that “{tjhe
Assessor decrased thimassessed value of Ms. Hoffman's home by five percentage poinis due to
- ‘neighborhood factors’™, which can only be arributable 1o the maintenance facility. (Briefat
9.) Additionally, mmpmmm stales that “her property value has decreased as a consequence -
of the,noise and she would luvelhudumsellmgkrhnmeduzloﬂtmmgmldnnh:
munl:n:nr.: fuxlny' (Bngf at 9 ) s S (%
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Cn-pl—-l—uhw mnﬂiﬂmmnﬂw(ﬂmﬂ—qn .
reduce the probicm thee Ms. Hoffman s expericncing. M-u;wuw—au :
mwwwwm@mnn-@u "equaloor. ‘¢
« betien then & Nelsou Mode! 400 mufficr, Neison being the mamafacuurer of muffiers” such as
the backhoe end loader and the trucks larger than the pickup truck used a1 the faciticy. (Brief .

+ m7-8, Tr. st 343, 357, Comp. Ex #3. 4. 6, 10, 25, andr34.) Next Mr. Zak statod thaf the L]
aggsrgaie pile should be relocated on site as far from compleinant’s residence xs possibie, -

south of the Caty boskdng using it as 2 sound barrier. (Brief at 8, Tr. at 343-344, pr& s

#2.) Third, complamant ssscricd that the City building shonid be lined with drywall to “add
mass 1o the walls of the building, preventing the sound from aveling out from die buildiog )
.mmm—um and unfaced fiberglass msulation to “absorb sonnd,

reverberanon of the buiiding, and adding an overall acoustic deadening of the .‘

interipr of the building®. (Brief a1 8, Tr. a1 345-346.) Fourth, Mr. Zak tesiificd that a fence,
.t act a8 & sound damney, should be buils along the property line of Ms. Hoffman  «
approxumately 150 w 200 fees in length. roughty 20 feet high and a sufficient thnckness 1o
wrihmtand the wind. (Bnef at 8, Tr. at 346.) Finally, Ms. Zak sated that the back-up wamning o

ptie’ it's stll oot going 10,. . . . bring the levels down 10 mect the pumerical lumits™ (Tr. at .
+347.) Additionally, Mr. Zlknndu-l “in order 10 solve the problem, one necds o use a
‘mmmmmmmmwnynrwmmm (Tr.
2¢353.)" Mr. Zak iestified that the cost of adding the msulation and drywall (o the City
buwiding would probably be in the neighborhood of a few $12,000, the cpst of constructing the
" mmum&uymmm»nsm and the average cost is around |
$250 for we Nelson 400 muffler. (Tr.at362)
. In adktition Mr @2k also testified 1o the possibility of reducing the noise from
wp warnng devices. Mr. Zak stated *...that the OSHA regulatians do not require backup
alarmeor beeper, of an observer is used in e of the backup becper™. (Tgeat 363.)
Addmonally, complamnant submutsed exhibit #46 which purparts (0 be 2 copy of the applicable
Occypanonal Safety and Health Adminstrative (OSHA) regulations, 29 C.F.R. 1926.601(4),
whuch states. ¢ . .
.
. (O] Nomwlmdunumymnhﬂeqummhmm . .
obstructed view 10 the rear unjess: %

(1] mmw.mmmmw.m“u
. | surrounding nouse level or:
@) mwumwwyvmnmmmuunhm
2 do so. I8

devices abould be i on the same that kave been 10 receive the .
a Neisod 400 muffier equipmens that is operated frequently on site. (Brief at 9, Tr. at
W 3634 Mr. Zak that the barmier is neorssary begause, {ljooking at the octave band
- dmu'whu the mufflers, and thg boilding linmg. and even moving the aggregate
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o ,  Complainant cc that disconfiecting or adding a switch o tum off the backup warning * )
devices is feasible. (Briefm9) @ § e . W & # .
[ X E g
. . ¢ % F L. .
¢ Any subsequent compliance, ¥ 'O u . s 2 ; ‘

‘Complainant states thit *[t]he ity has pot tak¥n any substantive’ “remedlal mnmrr.lo a *
reduce the noise emisgions frogh its maintenanee facility”. (Brief at 10.) Funhegmore,
2 ?- complainant,argues that Tihe reduction of the noise from one back-up alarm is not significant ®
. in Tight of the fact that the City engineer testified that the two backhoes, the motor grader, and @
* the dump trucks %re equipped with back-up @larms®, (Briefat 10.) Finally, complainant . ®
- argues that the City has previgusly promised to build sound barriers, install hospital grade ‘e
mufflers on its heavy qulpmem. md disconnect the back-up alarms ™ rgsolve this case and

. ‘Msnowwtw (Brief at lt]) . ‘ 5 T . w X
B . - e
5 . . ' L. e o ¥ L] .
Bepo - . . « ¥ -
@: City states Yw]hi§ respondent acknowledges wunds fmm lhe '.. 4
P  *  maintcrance facility which ma) lgeawmcmzow:mmshfe the record shows ® .
that the sounds do pot cause j of life and thus do .
» not violate the Act or Board regulations® (Rnpn9) c;nnswwnmmmu
L) PCB. 73 li1:2d 226, 383 N.E.2d 148, iSO (1978), the City argues that ~[t}he ‘reasomableness”
-] of the nmse rust be determined in light of the factors set forthin Section 33(c) of the Act.™
" (Resp. at Tbe(::ry. in its past-hearing bricf, addresses each of the Section 33(c) fu:mrs %
. which .. P ve
' » = - X ." . i 1 ¢ . ® ®u
The charcter and degree of injury to, or mm;m;mw 1B protection of ibe health,
Wi i 0 ' .‘
EO ) > ra g Shm T R e @
T - Cxun;anxuak PCB sn—wﬂ.\ug 30.71990), mecnysmzs “liln considering the ¢ ®
chuacl:rn!lhemufmnuuuwdsysm (mmlhm*n&mmﬂacdlfidnm . o
7 which the Boardbrefers ‘is that the noise substantially and mqum.lym‘xn‘:mwxmm

enjoyment of life and, |, propenty, heyond minor or trifling annoyance or discomfort’, and that - ~ a.'

. the record containg and evidence ing, the extent of the noise from
.. .. the maintenance facility”. (Resp. at I0 )* The Ciry asserts tiat “(i]n this regard Complainant ~
f- - herseif presents conflictjng testimony, and the record contains conflicting'evidence as some - "
s oA ordi

ri s {mmme i facilty™. (hsp. at *
10.) . d ) 2 =

The City states that the major interférence nllcgad by cumﬁnml is the fheerruption {
\ and loss ofsleep. (Resp. at 10.) The Cily argues that such-interference according (o the
.‘ record “ocours very rarely” .. (Mp arlt) Rupondmu :nu o seven places in-the transcript
where there is testimony by noise i ing with slecp, states in its ®
. brief that there is not a single entry in complainant’s log (complaicant's exhibit #37) where %
» sleep had been disturbed, and that its witnesses, the acting Director of Public. Works and City @ .
° - Engineer, both testified that non-working hour emergencies happencd only five (o seven mes
® ® W %
" . LW X 3 . se
% " i : . % -
S o . b . |} . e
.

&




per year (Resp @ 10-31 ) The City argucs st tins secord does not suppon complainant's
clazn of sovere ioss of elesp and docs oot amouns €0 unreasonsbie mEcTiegEnce. (lql.lll.]

hhcﬁ;muum-——u»ummm
csused Ms Hoffman w0 have mufgery “m spunous and mflamunatory and reflects poorly on bhes
credibaliry in presumg thas mattes”. (Resp a1 12.) Respondent asserts that complamant's +
tmplxanon o hey formal complainy th the alleged nowe poflution caused five surgenes omits
out the facts “thy! fous of the five surgenes (and prodably one mare) were performed on her
€yes due 10 detached rennas. fusd build-up, dunness, and infecuon, and she has had cyg
probiems all ber bfe™. ¢Resp. az 12) in response w the’ clauhed imerference’s of workidg in
her garden, reading @ ber swing, wvitmg fnends over and generatly the use of ber property.
respondent asgues g the fecord does not support a finding that unreasonshle mierference is
occwnag  (Resp. a1 12.) Respondent states that ~“[tjbese 15 00 evidence that Complamant
entertamned fneads and was micrTupted or disturbed i downg 50, she bas only tesufied that if
might bappen”. (Resp a1 12) nm—uum-umu.m-om,
imerTupuon-of conversat:on and that was berween Ms. HofBnan and Mrs. Guliberg (Ms.
Hoffman's newghbor) when they were Gy 10 convedse with cach other from ther own ~7
mmummmmm‘nm (Resp. a1 13.).

hmaccu;mmmmﬂuumwhn .. .

that 1ts witnesses esufied (Tr at 702-706,
_mm-lmum mnw wmmﬂ»mmmm“m
mmmu-mmmmnummmwouxm
whuch contradicts the potentially bused testmmony of complamnant and complamant's witnesses’
tesimony. (Rexp a 13-15 ) Addmonally, respondent argucs that alithpugh) the notse 7

Adm. Code 901 107(d). (Resp at 15-17 ) Funally, respondent asserts that complamnant may
’hnm‘..,mmmmmmmm mmcamm:lm:mym‘
, longer be abie © evaluate which sounds puly muerfere, but fipds all sound wousive”-’ *
mnmdwmm 's logs were g why there are *
mm»qunu-n cmanlnnpanmn %

heﬂthﬂehﬁymmﬂ'cﬂwhmummuum)umn! 3
Intexference 1 sicep imerTupuon 2od loss.’ mamuuwmuammm
‘record”, and that *[hjer other of are by noronly her own
umnmmdwmmmnwmxmuywmw

iy yet with the of thewr hives™.

(mp a1 17-18.) Thercfors agy muumum-ﬁnﬂmmm
- interference & unreasonable. (Resp. at 18.) . ”

- The Clty states thar the facility provides substantual social and economic benefits to the

mmymnummmqumnmmmwm

& o0 ¢ .
. .

. g .
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o f sy LT , . . o 2 .

) &
-mmdmw mMﬁdt.ﬁpmﬂlﬁg 04 greet sweeping. (Rup n18)
s _» Funhermare, o Ciry statesthat “(tthe work.carried ouvat the maintenance facility is done by
- public mandate and superviged by the lacal governing body.”: (Resp. at 18.)- Finally, the City
‘states (hat the hmhwgmpluys 17 pwp‘lmllﬂln the Cuy Encunﬂ and -smuy (Resp. at
18. ) = .

) - The City assert} that *“[t}be record indicates the maintenance facility is suitably located
~ At serve ifs purpose in providing ropair services to roads, scwers, 1ift suations and the collection
system operating with the City of Columbia.” (Resp. at 18419.) In support of this contention
me'chy cites 10 the testimoay of Mr. Kenneth Vaughn, CirwEngineer, who stated “[ilt isa
cenmally lnundf-:ﬁuywh:hmbhmwymvd:qumkmponseum anywhere that
Tesporse would be, necded in the city for any type of a situation™(Tr. at 718), and that euch .,
..| 2l locanioti is “extremély desirable”(Traat 719). (Resp. at 19.) Additionally, the City argues
b 8 “that complainant’s statemenis that the facility is not suitable or compatible because of the
surrounding residential area is nonhuedhyo\hudly residents by citing the testimony of
-+ Mrs. Zocller-who stated “1 don't see how I can complain®, “I feel very lucky, I'm the very ..
. qmmenl.hnevagmplowedwhmuwws. 50 1’'m always able 10 go to work
o . Cveryday (Ftat 804). (Resp. at 19.), Fimlly, the City asserts that *[s]ithough the -
Complainant has priority of location, i in that she bought her property in°1959 (Tr. at 8) and
Rspnndem not unul 1967 (R, Ex. 18)", such will not override other comdcqnom in this
- (Resp. at 9. )

1'h= City cites 1o mnhﬂ__ﬂuﬂg Pﬁﬁl& (Iuly 1, 1993), which states *[t}he,, L

focus of inquiry into the technical | of control
g ¥ meammuonwlmanbedonubwnh:lllcgedlyonemwcwuc and argues that the  +
relief ives preses are not or are not

nrpponedhym:m;ord (R:sp a1 20)

Flm n:spondcm argues um complainant’s request for cease and dcsul is clearly
inappropriate considering the cost of obtaining property that is equally suitably focated and
building a new facility, as well as the interruption in services which would be caused by such a
move”. (Resp. at 20.) In support of the City's argument it cites to the testimony ul'Mr
Coats wnmﬁs for complainant and former mayor who testified that the cost of locating (e
similar facility would be $150.000. (Resp. a1 20, Tr. at 224-226.) Furthermore the City cites
. to its witness, the City Engineer, who estimated that services would be interrupted for at least
* - o to three weeks while the facility was being moved. (Resp. at 20, Tr. at 721.)
3 v % i

7 The respondents “R. Ex, 18” means Resp. Ex# 185 * o
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. Next respondent argues m“m&ummmm . @
outlined by Mr. Zak, especially:in gt of iestimany of other local , the City o

wmww-mm.mw drywall and insulation v .

added 0 the ~ qResp. at 22.) Respondent argues. that
W“swmhmmo!mnmmmhdm_

his “opigion without inspecting the mamemance butiding or having persomally heard the sound -
and observed the aativity a2 the site”. (Resp. at 21, Tr. st 385, 398.) Respondent argues that

the estimated costs §f Mr. Zak for the acoustical fence of between $12,000-$15,000, which is.
based solely an his éxpericnce m #prios umciated casc before the Board, are underestimated. *
(Resp. at 21.) Respondent argues this based oo the gost estirnates of besween $52,000-857,000
(Tr. a1 743-744). not including engineering design or soil borings and apalysis, as testified to

by its witoess the City Epgincer based on casc specific information. (Resphat 21.) v
Additicaally the Cirp argues that “there is no evidence in the record that any sound emanates *
from the maintenance building, thus the hat it be dry od insulsted is o ®
mwmuw (Rupuh)ﬁmlly.mmmm:md

the backup

from all zrucks equipped with backup waming devices. (Resp. at 17, Tr. st 70.)
. ¢ .

® Ay subscquent compliarcs,  « - ST -

The City simply states (st it has lowered the volume control from highto low »

i rmmmwullmmmwmmucwmmmrmmumW *
mbly.lnwu' (Tr. ar 73§ (Resp. n).}.) J e e s

B

: To conchude, the City states that Almﬂﬁlleo tion of all the facts and o7
circumstances in the record, Mmhghqﬂksmm 3(c) factors, the Board must find the

poise from the mai facility does not an i with .
Cunpllmulscnjoymﬂuofhl:lndhwﬁuxﬁv‘xyinvinhﬂnno!Sqnjon?thh:Aum LY

‘Section 900. 102 of the Board's regulations. ” mup nw,\lm’muvﬂy.th:(:nymu:um »

gbould tye Board ine there is ordered should be
limited to groving the aggregate piles, mmhumwmmmngm . °
vdmo'mmnrhckwmmwmmm uu-pnqi s e

N Proey

B

. RN
' .
‘nls:d by the parties: classification of the maintenance facility pursuant to the SLUCM code ..
Mlkunnwonnfwrum:lfnnhmBSN Adm. Code 901.107(b). Although
neither issue will be dispositve of e manter of nuisance, holhnsuspemmmlh:wd!mal’
nmmmwu:ﬂqud

. 5
. Beromd:tammngumol‘wm mm-nlwmmmwﬁus o
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° .
. ( Site chmﬁmuon.xm 0 SLUCM oodn sct fonh genenally in 35 Til, Adm. Code
) 9‘01. termines the numerical sound limitations that can be legally’ emitied from one piece of
vaﬁymm«hn‘wmnmlo!illl Adm. Code 901.102.and 901.103. As suted above,

- complainant argues that the City's maintenance facility should be classified as a Class *B~ site
and the City arfues that it should be classified as a Class "C" site. Whil the mattet before =
the Board is nas a complaint based on an alleged ical violation, evidence of numerical @

s exceedences is relevant to the Board’s determjmation but is not dispositive of the matter.

Additionally, as stated above, whether the City's maintenance ficility is classified as Class

"C" or Class<B~ does not change the fact that both parties agreed that numerical exceedences

were recorded. However, the extent of the exceedences change because the oumerical -

P {imitations for Class “B® and Class “C" ye different. Class *C" numerical limitations are,

less stringent than those of Class “B” for sound. :muu:i 1o the Class “A*” site, residentia} c -
» propenty. L4

*

',.

o
* I mum&liuxmumm&mmmhﬂm (July 31, lmi. R 723, the
® Board. stated *[t]he classification of land is on the actual use being made of the land,
©  rather than on anticipated or planned use md occur if the classifications were based ~ -
» on zoning”. (Op. stp. 23.) Further (nlh:mﬂvpimvnﬂusoud‘suu *[a]ctual land use is
an priate basis in that the ion s gnnd tprotect people where they actualitlive
lnd wmk rather than protecting vacant pmpe in anticipation of pedple living and workmg . -
ot . (Op. at 24, ) . R «
. xe
rs . We find that the actual use of the properly dictates the classification, rather thanthe ®
zoning or who or-what entity is conducting the activity. In this case we have a matntenance
facility which provides for the general maintenance of the roads and other public works in the
= City. Thereare no SLUCM codes for road maintenance and related u:ﬂvms Site i ‘
. . e Clasification *B” generally includes, motion picture i
. trade, retail trade, pasomlndﬁmncu!scfvm business services, repair services, ot
professional services, coftract construction services (building construction, ‘umbmg heating, - - ©
palnurr etc.), governmemal services (executive, legislptive Nand judicia) services, police, ¢ - o
fire, civil defense and other protective services), recmumnl and piblic assembly activities.
Sn: Cluuﬂnnoxy 'C” gencrally |§Iuda refining,
marine craft ileparking. utilities,
o fElated activities. {nnsuy fishing, mining, and other resource production and extraction" »
[ oy ‘ activities.® - =y - e . ® -

o

. We find, considering the types 'of activities carried out at lhe mm\lznm: facility, that
[ d |.hc site 1ends more to be n motnr vehicle mining . . 1
: ion than a services or retail type facility.
%, Thenﬁm we would ﬁnd the Cnry 's malsitenance facility to fall ypder the “C* classification.
. ¢« Thisis not (o say that all city maintenange facilities would fall under the “C* classification bat
. ™ the facts of this case dictate such finding. As such lh&wmennl readings entered into the

Tecord by the parties should be in light of emi: from a Class “C*- % (
) site to a Class "A” site as evidence tending m support or not. supporl an alleged misance * &
vnolnmn 3
L JEPN : B . o B
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«  Exmguos ° Py o o o ¥ Y .

mtm&oﬂsmmwhnm Adm. Code 901.102 *
Gwough 90106 & alse crested cxvtam caceptons s s fonh a1 35 Hl. Adm. Code 901 J07. «
In s ‘case she parns are anguang whesher 35 [, Adm. Code 901 lm@)wﬁnt
mmmwu‘ﬁbkwmnhmhm
OI 107(b) sascs “Secuon 901. 192 shrough 901. 106 mckmivc shall 0ot spply to sound
Mmmmm-w-mmm [ ]

.

mmummp—-»ummmmmm i
probibition) and not purmisst to Section $01. 102 through 901. 106 (sumerical limitation
scctions).  Therefose e extmption does oot apply in thevicase. However, as stated above, .
whule this 31200 is 5ot broughs pursusnt tQ an alicged munerical vicisponaevidence of 8 5
sumencal exceedences is reicvant. Thus a discusaion as 10 whethed the beclorp warming @@ vices
.+ Were imended 80 be*mchuded in the exception is beneficial, .

L)

.
" 1

Culy 31, lm),un-‘a,ué e

n 2
, Board staecd: » ¥

* Rule 20800) (901 mm.)mmwmmuaymmm L

* " sumencal hmtstons. This was dooe becase the social bencfits far out- L .
‘ mm,&mmmmmommlmmmny -
for short durations. §'should be posed that the excoptiog would also cover the*

* penodxc maumenance and testing of devices. « Not covereg by the i
. exception would be devices which iy m sorme ways be similsr bu whichafe ¢ -
wmnnhmuqﬂmmumw’m ¥ A
rmdnmlm g CO
. . L} R
m’n”, . e, " .

.

L
. mmmmmmmwm-uw

5, was digcussed by the Boagd. The Board does recognizg the social benefils assoc
uwmm“vummm"mmmumdmm '

. Board iniended 10 exempt from the qumegical regulations, mqﬁmm

ummmndtmwm‘m“mmmﬁrum

oumerical
+ alleped mmluw

.

.
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- mﬂmldmhuymmmlmlm“wm - 3 -
sounds have caused some type of i with i of lifefey Lawfdl

huumsuvmy mummnmmuwmdmmnmmdnh@kmn . 3 .
p‘mlum Rnr:rm:mmub;aawdydﬁacwmshhwhum
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ic 1)
5 ¥ (April 25, 1951), PCB 90146, Kvauak v. S1. Michacl's0 X
Lutherap Church. (August 30, 1990) PCB 89-182; Zivoli v, Dive Shop, (March 14, 1991)
.o PCB 89-205.) Testimony 1o the effect that the constitutes an interference solely becsuse ¢
it could be beard is insufficient 10 support a finding beyond a “trifling interference, &

petty ;
annoysnce or minor discomfort.” (Wells Manu(acturing Co, v, PCB, 73 I11.2d 226,383 PO
» N.E.2d 148, 150 (4978).) Bised on the testmony, @umerical noise readings, and thg record,
. * ibe Boald finds that sounds emanating from e ity’s maintenance facility causedy and '
continues to canse, an interference with Ms. Homn-nun;o;m:mnlllk The Bodrd notes, &
® however, dluuudloﬁlhmmwyummnﬁnimo!mdmon:vuydlyw
wmhmmwfmemummofmhuwmw

oy °
mnandrmmu imony at the hearing the necessary
L Complaimrs presented the y of Mr, Zak who t cal noise [ )
N readings on'July 21, 1995 which that the @ry"s mai ' was &
% the Boald's ical noise limitafk uluuwhmtocmmmtmu:u
e itis the City's'own lhesune. and respondent admits that -

4, (I Diw. 1976), e~ ® ©
v mnupkh&ﬂaﬁ:ﬁdmofmn{mehmdonmmuymu a great source of

, 44 111, App.3d 962, 3T1i.Dec. 539, 358 N.E.2d

e
*  imiasion” and *awakened omoe ortwice & year”. (358 N.E. 24 1229.) The record i is L
. mmmmwmm,mm
N . " Soctions 900,101 and 900.402, which apply here, were given jodicial h:Erpmilhmin'
] Esmdale. 4The Firlt District Coust held the reg ry langusge to be i since

sufficient standards could be compeghended from reading Section 24, the Board's regulations, e
and the guidelings for enforcement cases found §a Section 33(c) of th®Acts (358 N.E.2d
1228.) TbeCmnu!TumdutBou\nﬁnimgofunrummbknur{mwnhlhe

Rnjoyment of life, jn light of adequate ibing the noise; ining the type and
. mnnoflhma{mnudbyﬂkmu.mmmmmehmymmmol ° °
a > the interference. (ldul 9) I .. % &% .~ L O
(3 - ° < »
3 \ Onoe e Board detérmises that is caused by a s activitles g --
Board if that i is The * of the noise. T
Hution must be determined in reference to statutory criteria-is Section Jl(c) of the Art.

»  Wells Manufacturing Company v. Pollytion Control Board, 73 11).2d 226, 383 N.E.2d 148
L (1978); Mysiic Tape, Div. of Borden, Inc. v. Pollution Control Board. 60 11.24 330, 28
o . N.E2d5(1975); Inciperator, Inc. v, Pollution ConuoPBoard, 59 111.2d 290, 319 N.E.2d 794 -
® » . (974):Citv-of Monmouth v. Poilution Control Board, 57 I11.2d 482, almsum(m‘)
How:ver,.:ompllmmu arc not required tgpintroduce evidence on these criteria.
o ® &Books v, Poliution Control Board. 64 1il.2d 68, 351 N.E.2d 865 (1976).) We wwwmmr

achonhmermmm ing whether the i was [N &
e e
mmumm_&(mjmmm iy : N R
. ¢ o T ‘@ gt s e .9 e
‘ 5 Tk oy - " o - °
E .’ LY i %"
e w . J .
o e 4, 3 ¢ o
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* " Sowfal busaces acpvity. beyond asmnor oriflng

u—:mnym-—-utmdbndq
mwb-u—-—‘h-bC-y'-_nnm The standiard 8o
winch the Board selcrs 0 » whedher the sowc sxbstantially snd frequonsly ingrferes with &
annoyasce or dscomfort. (See, ¢.g-. Braioent
* y Hagsa Ghpnd 27, §599) PCB 88-171, 98 PCB 147.) As amated sbove, complaisent
presomed evidence theough testigaony & the beanng s0d Comp FAIHID&M.M.
mnm-m Complawme states that the man gmerfesence or apury is that,
owe proiwbes Mis from siceping through the mght and profubees her from amng her yard.
Based on the wetxnany and the roford. we find Ms. Hoffman's partculsr locanon places ber

10 the nowc geoerstod by ©

-Mnhwyumﬂwnhmw

e mascmace facaliy thas that of mspoadent’s

hnklnlyﬁ_h

. faciiny, hohend the

Caylgs burkding and M a hugher

lw--xmnh_dd-wm

" jcomplanam
Mﬂﬂ”“mlﬂ“ﬂtmm (657 N.E.2d 57.)
!huhdh’*mmimnmmfm&m

interfercace " the Board ajso finds thas'not all activities a1 the facility use srributing 10 the
Ia ing the recard and csper the y of Ms, Hoffan, the *

‘ -ﬂmhhnwuhhmhd(l)a‘uwcﬁmmwpmﬁ

pecsured m Commp Ex#s 3, 4. 6, 10. 25, and 34. (2) the bucknsp beeysers or warning devices

. o

assocaased with only the

equipment s lestuficd 1Q by Ms. Hoffmsn, and (3) the,

Cherpillar
loadsg and unjoading of the aggregasc. The netord

does oot support & finding that the strees.

swespex and otfier equipmept haws crested s musance.  Furthermore shere bas been vo

L4

testunony or othet evidence that the muntenance’ facility brulding is a sourcegdf noise which i
bas unressonably meerfered with Ms. Hoffman's egjoyment of fife. Basedonibe recordine * *
thas case, nummmwnmumm lhehxw“mn‘dﬂnzs
uhcmwm and tbe loading and and
M-mmm W;&dlﬂm -

. % !
Mhrhm“wunhofmen&w,m
t provides. mmmmum facility provides,
benefit 10 the does not denry the
but argues that why mmyhmuammm
(© carry gut its functions. We agree with &
the noise levels without impeding on the social or  *

muhtmmW»Mmm-W:fw m;alheloamnur ’ -
facility may be s far as CATying Out ity purposs, lh:mmlnneu.s
Ye o, i e °* '. «
! LI
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»

that the Gikility s location does not o the ing Land uses. Complainant’s
cxhubit #2 clearty shows that the facility abuts residential property on the side which is closest
1o the facility. ' Consideripg the priority of locatiop and the proximity of the residential
.mwu&ylmm m:mhemu'minﬂe

mmmlwmﬂn!mew

Laa
wmmmmr@uyum ordnlzvcrdmldevb:lbe'
instinued. u’bldd:w for i and Dr.
mmmmwmbwmﬂmmlmm

fnnu:y, the parties evidence as (0 the
enm.( the coatrol mecasures. As discussed below we find that .
mmmmmmh iy prqauhul ‘while®
othersare pot. @ o
. B - ® =
Subsequent Compliance : N C
e ™ s » «

“The City states that it has reduced the noise from one backup waming device by turming
the volume down. Comsidering the record and the corplained of noise which is interfering,
wn.th Hoffman’s enjoyment of life the reduction of one source does not showasubsequent

Ms. Hoffman ins of noisc from the roaring engines and the loading and
'mmdwmmmmhm&vmwhmmloelwdonmotuhmpm
L~ ope vehicie? ‘ e .

(9 e ® & & é &
mmmmof&emfmmmkmdwefMMmeCnyl.- 3
'mmlzmqnmnamummbkm{um' violation of. Section 900,102,

Whlemnummmvﬂmoflhmhcﬂky it is causing a substantial and N

its location is i £ i it does not have priority of Jocation

frequent i
and surrounding laod uses are residential, mehnhummlmnammplmm“
distussed more fully helow i P feasible
.mﬂkvnswmumkuuedwbnhmlmunmm Based on these findifigs
nmwnmm-mwm ited with the noise source anributed to
theumusomblemﬂme - . -

° %

-

Remedy ° LA

i » . e e ’
rinally, in detettnirting the Proper'remedy in an enforcement case, the Board must
consider the factors set Torth in Sestion 33(c) and 42(h) of the Act, Smce the Board has

~
Q

comxdemdlheSecuonSl(c)fmrsm that an has & o ¢ =

occurred and po civil plaltics were requested  we will limit the discussion of the Section
33(c) factorsyin tergss of fashioning a remedy. First, complainant requests that the Bod order
éhe mainienance facility to be relocated. We find that ordering thé City (o relocate the
maintenance f-cv.w n.m()uml'ub): with this record considering the character and degree of
5 'Y 2 °. ?
.

*
«

40 ° 3




11a i F -

L4 alf aspects \p the fyciisty which may have atributed w the mumerical cxcoedences.» This
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